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 This article aims to evaluate franchise contract from the perspective of the Islamic 
jurisprudence. Franchise is one of the most common contracts prevalent in the modern 

economy and contributes to local and international economic development. In 

consideration of its crucial importance and, due to a lack of any normative studies in 
this regard from the perspective of Islamic Jurisprudence, has been studied in this 

article Reality of Franchising Contract and  Juristic Adaption  of  Franchising Contract. 

The Franchising contract is: a contract concluded by the President or the Vice President 
with a private company, according to the rules of contracts, public or private, on public 

utilities, in order to achieve the interests of the nation. 
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INTRODUCTION 

 

The Franchising contract is: a recent decades, of great importance in the service of the country and its 

architecture, on the one hand, and the enrichment of the other Contracting on the other hand, and usually 

employed by the State to serve the public facilities, if you do not originality for any reason. The varied 

concession contracts, and varied gravity varying role that can be played facility, the franchise.  

Who is entitled to Franchising contract is: the President or the Vice President … the contract concluded by 

the President or the Vice President with a private company, according to the rules of contracts, public or private, 

on public utilities, in order to achieve the interests of the nation.  

Perhaps the energy - which was called by this age - occupy the forefront of the concerns of some countries 

that have their sources, and the countries that need massive amounts of them to complete their projects, 

industrial and others. It comes on top of the energy resources of this "oil";, which increased its importance with 

the development of economic activity and the complexity of the fields, is enough to mention such an important, 

meditation in crisis suffocating experienced by the countries of the world at the loss of oil, or decreasing, so that 

affects the process of people's lives in general, and with recognize the value of the metal, began to emerge at the 

level of concession agreements entered into it, dangerous developments, with varied views in the law, which is 

subject to him these agreements. 

 

Sections of the contract:  

Divided as contracts, and depending on who is looking into several sections, including:  

1 - divided in terms of the type of character to hold finished, and added another to the future, and a third 

pending.  

2 - are divided according to their implications:  

Contracts trade-offs - donations decades - decades projections, contracts releases, contracts limitations - in 

business contracts - contracts Insurance, Documentation - guarantee contracts - contracts to retain. 

3- The contracts are divided in terms of health, and to invalidity:  

Valid contracts, and contracts are incorrect (when corrupt public, or corrupt, and void when the tap).  

The contracts are divided in terms of the force, and necessary to public contracts, and other private:  

Included in the special, all the scholars mentioned in the book of transactions, and Marriages.  

The public are: those that the parties have President or Vice President, using the power of human 

connection in the public interest. [1] 

 

Evidence on the legality of public contracts in Islamic jurisprudence: 

1 - The Holy Qur'an: 

"O ye who believe! Fulfil your undertakings." (Qur'an, 5:2) 
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2 - The Sunnah of the Prophet Muhammad: 

(Modern Abdullah Ibn Omar: Omar ibn al-Khattab had evacuated the Jews and Christians from the land of 

Hijaz and the Prophet Mohammed to the back of the expert wanted to eject the Jews which were ground 

appeared upon God and the Prophet Mohammed and Muslims, and wanted to take out the Jews of them, I asked 

the Jews of the Prophet Muhammad to acknowledge them to do their work and half of them said to them the 

fruit of the Prophet Muhammad: (you approve of us in this matter by what we like). They kept this land until 

Ogelahm Omar ibn al-Khattab to Taima and Erah....). (Hadith, Sahih of Imam Muslim, 3:1188, Hadith 

No.1551). 

This is a contract between the administrative body, represented by the President (of the Muslims) of the 

Prophet Muhammad, and privately they are Jews, to serve and to facilitate the facility in which agricultural land 

was required by the administrative body condition is not uncommon in regular contracts (private), as stipulated 

in the contract that the contract be terminated whenever she wants. 

3- Legitimacy of the rules of politics:  

Contract inauguration: public contracts and issues that met the public interest and the private interest, as the 

first use of  President in the public interest on behalf of everyone, and the second because the tenant  takes Fare 

to spend their private interests. 

 

Reality of Franchising Contract: 

Franchise contract is one of the modern contracts. It is used in the contemporary world by different 

countries to carry out the big projects such as excavation for extracting minerals, paving roads, building bridges 

and the like in order to develop and upgrade countries. 

Government may be unable to do this and thus it gives some big companies the right in performing these 

projects on its expenses. The government may also help with some money and then the company may have the 

right of benefiting from the revenues of the project for a limited term such as imposing fees for passing of the 

means of transportation over the bridges or through tunnels. In this way, the company may cover its expenses 

and gain a suitable benefits. Then the company deliver this project for the government.  

This is the reality of the franchise contract as the jurists of law have defined. [2] 

The definition of the contract when the Hanafi jurists: the contract is to suspend the words of one of the 

other contractors religiously, Maalikis known saying: "Every act arises legal judgment." When Shaafa'is is "a 

positive correlation to accept my commitment." Hanbali said: is the "treatment adhered to by both parties 

linking offer and acceptance. 

Franchising contracts traditional: a grant for oil, and exploitation, of a foreign company, have an absolute 

right to dispose of operations development supplier Petroleum, limited role of the state awarding the general 

supervision in the framework of the general laws of the state, to pay for the state portion of the return. [6] 

That the traditional system of the franchising contract did not give way to any party participating national, 

whether governmental or private, as he was not allowed to the governments of the producing countries carry out 

any active role in the management of the oil industry or oil. 

The legally; goes back ownership of the oil producer, and oil installations to the owner of the franchise, 

while the state owns production in the framework of the construction contracts. [3] 

Participation: It is a formula adopted in essence on the concession contract, and retained the inherently 

legal, and gave the host nation a way to engage in a course of operations relating to the exploitation of oil, 

within the framework of the franchise system, has evolved to participate in the new style in this period, which 

covered different fields of activity economic carried out by national companies for each of the producing 

countries and consuming countries in the framework of cooperation agreements concluded between the 

governments included several areas; such as technology transfer, and various investments. [11] 

a careful reading of the texts of the agreements concluded in the first period between the foreign companies 

and oil-producing countries, especially Arab ones. Note; these agreements are based on the following pillars:  

1 - version of the Convention.  

2 - Parties to the contract: namely, the host country, and the foreign company.  

3 - the subject of the Convention: oil facility.  

4 - contrast for the concession.  

5 - time element.  

When looking for the intention of the ruling power from behind the conclusion of this agreement, reflected 

the idea of the public interest, and service of this facility, even the right to contribute to the achievement of 

building the country. 

As for the intention of the second party : the basic principle, he did not submit to this Convention except for 

the existence of the interest of achieving in his favor, and this does not prevent service facility object of the 

Convention, due to the connection of this Convention Facility In general, the administrative body take into 

account the special considerations with respect to the Contractor with it; terms of both enough financial or 

technical competence, good reputation, which branches off so that the concessionaire is committed personally to 
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the implementation of the contract, and is prohibited from subcontracting, or waiver of the contract, without the 

consent of the administrative body, if what concession the concessionaire for his contract without such approval, 

proven Streptococcus responsibility, and the right of the state by the severest penalties; any termination of the 

contract, stipulated in the contract, or not. 

This is in addition to the authority of the administration; monitor the implementation of the contractor with 

the provisions of the contract, and include such authority in monitoring the oil agreement, the right to inspect 

and visit the work site, and request data, Statistics, and examination of the books and papers, and others also 

have the point of administration sanctions against the contractor defaulting, and a connection agreement to 

annex the year, and the need to ensure the proper functioning regularly and steadily, requires that the sanctions 

resulting from the breach of a certain amount of importance, and intensity, and the most noticeable, and a guide 

to the nature of these agreements, management authority to modify the agreement unilaterally, and in its sole 

discretion, has delivered more franchise companies later this power, and actually applied to more concession 

agreements, especially those related to oil, as in the case of the base in half earnings report. 

 

Juristic Adaption  of  Franchising Contract: 

Scholars of jurisprudence held different opinions regarding the adaption of the contract of franchise whether 

it is a Istisnaa‘ or another contract? 

Opinions of the scholars in this effect can be presented into three perspectives: 

 

First perspective: 

Those who held this opinion believe that the government or its representative can hire the land for the 

company to build the project over it and let the company gain its benefits for a limited term and the fees of the 

land is the building. [9] 

 

Second perspective: 

Those who held this opinion believe that the rulings of Istisnaa‘ should be applied to contract of franchise 

without any exception. That is because this contract, according to the scholars of law, equals the contract of 

Istisnaa‘ in the Islamic Sharee‘ah. [12] 

 

Third perspective: 

Those who held this opinion believe that an agreement should be concluded between the government and 

the company to build a bridge, for example and according to a studied chart in a specific place that its 

engineering validity is proved, providing that the fees of building it is an investment conducted by the company 

for a specific term i.e. the company may impose a specific fees for every car passes over the bridge. This can be 

done according to the following way: 

 

First stage: 

Conducting a complete engineering study for the project and making a chart that has the accurate details as 

much as possible and drawing a design for it.  

 

Second stage: 

Concluding a contract with an agency such as a contracting company to carry out the project through two 

contracts: 

 

First contract: 

The government will commission this agency to buy the raw materials for building this bridge or it can buy 

these materials from it in cash, with excess or through Salam.   

 

Second contract: 

Hiring this agency to carry out this project according to the approved design and the fees of carrying out it 

is to get the benefit of this bridge for ten years, for example, starting from the date of completing it. Carrying out 

the project is a clear matter for the two parties who concluded the contract. It implies no ignorance, nor Gharar 

(risk and uncertainty) because it was studied well and defined very clearly, especially, it will be carried out 

according to the chart or design that has been studied and approved. [7] 

The stated fees will be through giving the company the right of investing this bridge for the specified term 

i.e. the company may impose a specific fees for every car passes over the bridge and it is a permissible matter. 

This opinion was explained by Imam Al-Shiyrazi; the author of Al-Muhazzab, who said: Hiring benefits is 

permissible from its kind or not, because benefits in hiring are like objects in trade transactions, and objects can 

be sold for each other and so do the benefits. 
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Ibn Rushd Al-Hafeed (the grandson of Ibn Rushd the grandfather), reported, in Bidaayat Al-Mujtahid, that 

Imam Maalik has permitted hiring a house for inhabiting another house. [10] 

 

Those who held this opinion were discussed in the following way: 

A- It may be said: This contract may imply ignorance regarding fees and this make the contract invalid 

and incomplete. 

This objection can be answered that the fees here is getting the benefit of the bridge for a specified term and 

specifying the term of benefiting eliminates any form of ignorance. 

Have you seen the one who rented a building to someone else to take it a hotel to invest it for three years, 

for example. Then the guests of the hotel may increase or decrease while this will not affect the validity of the 

contract because the benefit is defined by a specific time. Actually, the same thing is applied to the bridge. [5] 

It may be said that this case cannot be included in Qafeez At-Tahaan (i.e. the part that the miller takes from 

the milled food after milling). 

Answer: we do not accept the validity of this objection because hiring here differs from the part the miller 

takes from the milling food from two perspectives: 

Firstly, the reason behind preventing the case of the part that the miller takes from the milled food, 

according to those who prevented it, is ignorance while there is no ignorance in this case. 

Secondly, the part that the millers takes from the milled food is an object which decreases the object for 

which it is hired to be milled while the fees here is a benefit that does not decrease the object in any way. [8]   

B-  Can this issue be included in the issue of making the fees of renting the house is building it while they 

have stated its invalidation?  

The answer is that those who adopted this opinion have answered this objection saying: The reason behind 

preventing making the fees of hiring the house is building it is ignorance while ignorance is negated here so the 

two matters are different. [4] 

 

Conclusion: 

At the conclusion of this article, you may reach a researcher to a number of results, mentions are as follows: 

- Previously Islamic jurisprudence to know public contracts (management contracts) and distinguished 

from other contracts. 

- The concession contract is a contract concluded by the president or his deputy, with a private company, 

according to the rules of public or private contracts on public utilities in order to achieve the interests of the 

nation. 

- The characteristics of public contracts are available at the Franchising contracts, and then possible 

arbitration rules of public contracts on them. 

- Governor may or president be chosen at the conclusion of oil contracts between his public contracts or 

contracts governed by the rule of "President acted on the parish entrusted interest". 

- Flexibility of Islamic jurisprudence, and its ability to absorb the images renewable for financial 

transactions through the rules of public and private. 
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