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 The article deals with the problems of demonstrating the role of intellectual property 

(IP), its institutions in the national innovative system (NIS), as well as the mutual links 
between the innovative, technological and economic subsystems of society. We analyze 

the cross-effect of the dynamics of NIS development and the IP institution, the legal 

aspects of the IP market, the financing and commercialization problems of IP. 
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INTRODUCTION 

 

  The ability of effectively using and extensively reproducing intellectual capital is a key factor of a 

country’s advantage in international competition nowadays. The innovative strategy of macroeconomic 

development is considered by many developed countries as the only way of negotiating the systemic economic 

crisis in the medium and long-term perspective. 

 Speaking about Russia means that a mature national innovative system (NIS), as a complex of integrated 

organizations (structures), which reproduce scientific knowledge and technologies within national boundaries, 

as well as legal, financial and social institutions, which support the innovative processes and possess solid 

national roots and traditions, political and cultural features, must replace the chaotic and fragmentary innovative 

processes. 

Theoretically, the NIS concept, which dates back to the 1980 – 1990s, is based on the following assumptions: 

– the ideas of Y. Shumpeter (1995), G. Mensh (1998), B. Santo (2005), M.Porther (2008) about innovations as a 

factor of competitive struggle; 

– referring to knowledge and information as the most important factor of production;  

– the empirically proved dependence between the innovative activities of businesses and the development of 

appropriate infrastructural institutions. 

 

The Main Part:  

 Recent scientific publications have emphasized the dependence between the increase of innovative 

activities and the quality of life as a common trend, e.g. A special place in the NIS has been slotted for the IP 

institution. On the one hand, IP appears to be only the result of intellectual and innovative activities. On the 

other hand, IP relations are the mutual links between the innovative, technological and economic subsystems of 

society, they favour the commercialization of innovations, provide the balance of the participants’ interests in 

the innovative process. We can witness the tendency of growing attention to IP companies, which are striving to 

implement the strategy of innovative and business capitalization growth. 

 Along with a series of leaps and bounds in the NIS, a similar thing is happening with the creation and 

distribution of IP items. It includes the stage of research and development (R&D), which provides a protectable 

scientific and technical result; the marketing stage of innovations, where the practicability of applying for 

exclusive rights on the means of individualizing the company and its products is achieved; the stage of 

registering IP; the stage of the practical application of IP for commercial purposes. 
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 As the maturity level of NIS increases, the volume of IP rights becomes an independent motive of the 

company's activities in its own right, realizing the strategy of innovative increase and regarding the increase of 

business capitalization of as the main strategic goal. 

 The cross-effect of the dynamics of NIS development and the IP institution is examined in details by N.V. 

Beketov (2011). He calls the legitimated complex for protecting IP rights the strategic frame of NIS and 

demonstrates that the IP market determines the NIS structure. In particular, the following can be referred to in 

terms of analyzing the directions IP can go in the formation of NIS: 

– the income from IP as a financial source for innovative activity; 

– IP deals as a means for providing a traditional economic turnover; 

– IP as the starting point of interaction between the subjects of the innovative process and as an impetus for 

increasing the scale and scope of such relations; 

– the legislative rules in the specification and protection of IP rights as an institutional and legislative basis for 

innovative processes. 

 Functionally, the IP structure includes all facilities, resources and results of innovative activities. To prove 

this statement we shall look at some examples, concerning the financing of intellectual activities. The 

particularity of Russian NIS is that the funding of scientific and technical activities for developing innovations is 

mainly provided through government sponsorship. According to the Republican Scientific Research Institute 

(SRI) on financing IP, three quarters of the expenses on research are carried by the state budget, but abroad, 

three quarters of the expenses on research are carried by private investors, accordingly. State funding covers 

about 1/3 of the expenses in the USA and Canada, % in China and 1/6 in Japan (Lopatin, V.N., 2010). 

 Some problems connected with this particular feature have been relevant for decades in implementing this 

scientific and technical policy in the Russian Federation and with which the experts continue to link them to the 

future perspectives for further innovative growth: 

1) Failure of achieving final results in intellectual activity (RIA) makes commercialization impossible. 

2) Failure to legalize exclusive rights on IP items by the state (client) and the obstacles the authors face in 

legalizing their rights, which results in a huge amount of unprotected information. 

3) The absence of an effective mechanism for transferring the rights on IP items to private investors, who are 

prepared to commercialize the RIA. 

 During the discussions on the formation of Russian NIS, the problem of financing innovative activities 

always crops up. It requires assigning long-term resources with a rather vague idea on the return of the capital 

taken from the economic turnover. It seems that the obvious solution of the problem of insufficient funding is 

through venture capital investments. At the end of 2002, a concept for developing a venture investment industry 

in Russia was drawn up and presented to the public. In 2006, the Russian Venture Company (RVC), a state fund 

of venture capital and the institute of development with a start-up fund of 30 billion rubles were created. 

 The activity of the RVC is ambiguous. By August 2010, the RVC had invested about 5 billion rubles in the 

innovative projects of 31 companies through 10 state-private partnerships. The remaining money was deposited 

in banks. According to the results of an Audit Chamber inspection of the RVC, the planned intermediate and 

indicative indices of the company’s work failed to match the targets and relevant indices of social and economic 

development. In 2007 – 2009, the criteria of effectiveness of the RVC, investing state funds into the start-up 

capital of innovation companies, were absent (they appeared in March 2010). Apart from the RVC, more than 

20 regional venture funds operate in Russia. 25 % of their assets are funded by the federal budget, 25% by the 

Russian regional budgets and 50% by private investors. 

 Irrespective of how the intensity of the investment processes, launched by the RVC and the regional funds 

is assessed, it is clear that with the help of venture financing alone, it is impossible to increase the innovation 

activity of a large number of enterprises in the real sector. The majority of enterprises are not making a headway 

in developing elaborate innovations and have failed to meet the criteria for receiving state funding. 

 A certain growth potential of investment resources and for innovations in the development of the IP market 

is visible. Firstly, the availability of legalized exclusive rights in the company makes it attractive for investments 

and increases the value of business. Secondly, the IP owner can sell the exclusive as well as the non-exclusive 

rights on it, generating a considerable cash flow from these transactions. Thirdly, IP can be a significant 

contribution into the start-up capital and also a participant contribution in different forms of business 

cooperation of the IA (intellectual activity) entities. 

 Therefore, the interrelation between the NIS and IP can be studied from different angles. On the one hand, 

IP is a result of IA. On the other hand, the IP market is an element of NIS infrastructure, which provides the 

transfer and diffusion of innovations. Thirdly, IP deals help to stimulate the development of NIS and activates 

IA in the real sector of economy. According to N.V. Beketov, companies, which have an experience in 

operating license agreements, find it much easier to appraise the perspectives and effectiveness of large 

innovative projects. 

 IP as production assets, investment assets and subjects of different market deals integrate the scientific and 

technical activities with the system of economic relations. The last decades are characterized by a significant 
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increase in the number of IP registrations and the expansion of the global IP market. All goods or services, 

produced by successful companies, have in their prime cost the element of the IP turnover. The result is the 

creation of IP markets with their own specific traits. They are based on formal institutions such as legitimate and 

administrative rules under which the main participants function. The characteristics of the institutional 

framework of the Russian IP market are presented below. Presently, the order of distribution, assignment and 

disposition of IP licenses come under the auspices of Part 4 of the Civil Code of the Russian Federation. The 

Federal Agency for Patents and Trademarks is a federal authority of the executive power, which is responsible 

for controlling the license regulations of IP. 

 

The distribution of rights (licenses):  

 The main participants of any market are the consumers and sellers. Only the owner of such rights can sell IP 

licenses. According to the current legislation, the owner of exclusive property rights on intellectual activity 

results (RIA) can be R&D clientele, the executive of R&D (mainly R&D institutions, scientific centers, 

Universities) or a private individual, the author of the intellectual activity result. 

 The exclusive right on the RIA, as a creative work result, primarily has its author. An important exception 

is company RIA, which are carried out within the framework of the employee’s job or as the employer’s 

assignment. In this case, the exceptional rights belong to the employer, if there are no other obligations between 

the employee and the employer, but the author is entitled to remuneration. It must be also noted, that clause # 

1370 includes two rules, specifying the general rule. Firstly, the right for obtaining a patent and the exclusive 

right on the item of industrial property goes to the author of the IA result, unless the employer applies for it for 

four months or fails to hand over the right on the patent to another person or caution the employee on the 

confidentiality of the information. At the same time, the employer obtains the right on making use of the 

appropriate IP based on an ordinary (non-exclusive) license. Secondly, if the items of industrial property were 

created by the employee with the money, technical or other administrative means of the employer outside his 

official duties, they (RIA) are not considered to be company property. Consequently, the license and the 

exclusive rights are in the possession of the author, and the employer may make use of them for his own needs 

on a royalty-free license basis or by reimbursing the expenses. 

 Considering the fact that the dominating part of R&D is financed from the state budget, at present the 

customer is, as a rule, a state or municipal company and it acts in the interests of a local entity (Russian 

Federation, RF entity or local company). Generally, the right on the patent and the exclusive rights on IP, 

created on a state or municipal order belong to the contractee, unless otherwise mentioned in the contract. 

Clauses #1298 and 1373 of Part 4 of the Civil Code of the RF contain important amendments to the general rule. 

Firstly, if the exclusive right belongs to the R&D creator, he is obliged to give a full royalty-free license on the 

right of making use of the RIA to any person appointed by the customer. Secondly, if, according to the terms 

outlined in the state or municipal contract, the right on the RIA belongs to the public entity, but the customer 

had failed to apply for the patent during 6 months, the right on the patent goes to the contractee. Thirdly, if, 

according to the terms of the contract, the rights belong to the public entity, the contractee is obliged to obtain 

all the rights by contracting the employees and other individuals or to secure their acquisition for handing them 

over to the public entity. The contractee is entitled to be reimbursed for expenses. Finally, in the case of non-

budget financing of R&D for various kinds of IP, the rules outlined in clauses # 1296, 1297, 1371, 1372, 1431, 

1462, 1463 of the Civil Code of the Russian Federation apply. Two principally different situations are possible, 

which the order of the distribution of exclusive rights depend on: 

1) The IP item was created by contract, e.g. it was planned to be created; 

2) RIA were subcontracted or executed under R&D contract with no intention of creating them. 

 In the first situation, according to the general rule, the exclusive right belongs to the customer, unless 

otherwise mentioned in the contract. In this case, the contractor has the right to make use of the RIA during the 

whole period of the exclusive right validity on ordinary free license terms. In the case when the contract gives 

the exclusive right to the contractor, the exclusive right on the RIA goes to the customer. In the second situation, 

the order of the distribution of rights is the opposite. In both cases the author of the IP item is entitled to be 

remunerated. Besides, clause # 772 of the Civil Code of the Russian Federation (CC RF), determines the rights 

of participants on the R&D results in cases not regulated by the Part 4 of the CC RF. 

 

Assigning the rights:  

 The specification of exclusive property rights on most IP items (RIA and other means of individualization) 

is conducted by state registration in the Russian Agency for Patents and Trademarks. Registration is required for 

all deals on IP items for as long as the exclusive right is valid (the disposition of exclusive rights by contract, the 

deposit of this right, the granting of the right by contract, and the transition of the exclusive right without 

contract, for example, by inheritance, in the order of legal succession during reorganization or property claim by 

a court decision). 
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The disposition of the rights:  

 According to clause 1229 of the Civil Code of the RF (CC RF), the person, possessing the exclusive right 

on the RIA or on the means of individualization (the copyright holder), has the right to use IP according to his 

wish, unless it is unlawful. In particular, he can hand over his right to another person fully or partly by contract. 

Three types of contracts are the most typical: 

– The contract of alienation of the exclusive right, according to which the copyright holder hands over the 

exclusive right to the transferee in full; 

– The license agreement, providing the delegation of the right of usage of IP limited by the contract. This license 

can be ordinary (non-exclusive), consequently, the licenser has the right to give licenses to other persons. This 

license can also be non-exclusive; 

– The franchising license (the concession contract), where the copyright holder is obliged to provide the user 

with the right to use for commercial purposes the complex of exclusive rights, including the right on the 

trademark, the service mark, and other items of exclusive rights, as stipulated by the contract, as, for example, 

brands and know-how.  

 Besides, IP items can be sold as part of a single technology. Single technology is a result expressed in an 

objective form of the scientific and technical activity, incorporating different inventions, useful models, 

industrial patterns, ECM programs or other results of intellectual activity protected by law. It can be the basis of 

a particular practical activity in the civilian or military sphere. Such deals are regulated by clause # 77 of the RF 

CC and by special law “On the Transfer of Single Technology Rights” of December 25, 2008, FL #284 (Federal 

Law). The buyer of the IP right can be any person: private person, legal entity or a public company irrespective 

of residential status within the Russian Federation. The legalized contractual IP rights go to the buyer only after 

state registration of the contract. 

 It is obvious that the development of the national IP market and the economy on the whole increases if the 

number of buyers (the demand on IP) is high. That is why encouraging business interest towards the potential of 

Russian scientific and trade IP items is such an important problem. The situation of “budget cash disbursement” 

is typical when R&D is done by people far removed from commercial activities. 

 If R&D are ordered and financed by business, we can see the obvious interest in the practical use of the 

RIA. We shall notify that the economic interest in obtaining IP can be determined not only by economic 

motives, but also by legal obligations and even through “shadow” capitalization, using IP as a means of 

legalizing the profits made illegally. It is evident that from the point of view of the development of society a 

combination of commercial and legal motives for the economic turnover of IP is desirable. 

 

Findings:  

 The analysis of expert opinions helps us to systemize the most important problems in the making and 

turnover of IP items: 

– The lack of coordination in the state policy on IP is determined by the overwhelming number of state 

structures involved in its implementation; 

– The lack of the interest in receiving patents from scientific and research institutions and enterprises involved 

in R&D; 

– Assigning budget funds for state contracts without considering state needs, consequently, R&D results have 

failed to reach the stage of completion to be used in industry and are not used in practice. Spending budget 

money prevails over achieving competitive innovative results; 

– The lack of subdivisions responsible for solving IP problems within the structure of institutions for creating an 

innovative infrastructure, particularly, technological clusters; 

– Methodological gaps in the appraisal of intellectual property for business and for defining the innovative 

potential of the economy; 

– The problems of distributing rights and their assignment when fulfilling state orders on R&D (corruption, lack 

of protectable results, non assignment of exclusive rights on IP items by the state, obstacles for assigning such 

rights by the authors, the transfer of the results received through state contract orders to private persons, the lack 

of an effective mechanism for assuming the rights on IP items to private investors in the RF, who are prepared 

to commercialize the R&D results and other traits of an unbalanced interest between the state, the contractee of 

the state order and the author); 

– A low level of industrial demand on innovations, a shortage of quality engineering together with business 

uninterested in receiving “pure” technology, without a team, which can integrate this technology into 

production; 

– The inefficiency of protecting IP rights (numerous rights collisions, incompetence of judges in IP legislation, 

imperfect practices of using the rights and a low level of legal consciousness, doubts in the independence of the 

court system). 
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Conclusion:  

 In conclusion, we should point out that the level of maturity of an IP institution is an important factor for 

the innovative activities of businesses. The IP market integrates the separate functional and territorial elements 

of NIS. The transfer of technologies provides the dynamics for innovative processes. All this determines the 

importance of state innovative policy in the sphere of intellectual property management. 
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